Supplemental Prehearlng Submission, at 5-6, (March 15, 1978).  In a
further response to MESA's modified canopy design Penn Allegh stated:

Obviously this new design was not available on January 9,
1976 because it is strictly conceptual in nature and was
prepared for the purpose of this case and hence must be
deemed to be irrelevant.  Moreover, the [structural
modification] merely exacerbates the problems of visibi-
lity and the hazards resulting therefrom.

Response to Offer of Proof, at 3, (April 3, 1978).

The matter was heard on April 6, 1978.  At the start of the hearing,
the judge recited his understanding of the posture of the case:

I understood the sole Issue to be determined with
respect to the fact of violation was whether the
canopy design [initially] proposed by the Secretary
... could have been retrofitted to the ... face drill
in use of the 4 Right Section of the No. 2 Mine with-
out diminishing the safety of the miners,

I further understood that the issue with respect
to the fact of violation would be determined on the
basis of the canopy design configuration found in
the manufacturer's drawing ... which the operator
agreed was available to it as early as April 1975,
and the agreed upon dimensions as to the mining
height, machine height and roof support.

Tr. 6-7.

Counsel and the judge then extensively discussed the propriety of
admitting as exhibits the Secretary's modified canopy design. Counsel
for Penn Allegh stated that "unless there was an actual canopy design
available from the manufacturer at [the time of the alleged violation]
that could have been retrofitted ... this evidence is worthless and
irrelevant.!' Tr. 18. After further discussion, the judge stated:

[Wjhat this offer of proof if accepted amounts to is a
direction that the presiding judge impose on the operator
the burden of showing that two untested, unproved design
concepts involving a complete overhaul of the equipment
and a relocation of the operatorfs controls would, if
accomplished, be acceptable as a safe canopy design concept.

I think this is a thinly disguised attempt to shift
from the Secretary the burden of showing that the manu-
facturer's design configuration could be used safely
by requiring the operator to show that [the Secretary's]
untested, unproved paper design concepts would, if imple-
mented, diminish the safety of the miner.  Even if these
design  concepts are, as I assume they will be, endorsed
by [the Secretary's witness], they would still remain un-
tested, unproved, paper concepts.ted modifi-
